UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A
TOVIAC,
Plaintiff,
v. . Givil Action No. 01-0398 (JR)
GALE A. NORTON, Secretary, U.S.;
Departnent of the Interior, et

al .,

Def endant s.

VEMORANDUM AND ORDER

Thi s menorandum sets forth the reasons for the
acconmpanyi ng order denying the government's notion for sunmary
judgnment as to the NEPA claimof TOVAC that was not disnissed
by this Court's order of March 29, 2002, and remanding this
case for further consideration.

The facts of the case and its procedural history
were set forth in a nmenorandum t hat acconpani ed the March 29
order and will not be repeated here. Since March 29, the Court
has heard oral argunent by the parties, and by anmici State of
M chi gan, New Buffalo Township, and City of New Buffalo, and
has consi dered suppl enental subm ssions by the parties
concerning certain revisions to the plans for the roadway,
parking lot, and footprint of the proposed casino facility.

Anal ysi s
The core issue that remains to be resolved concerns

the validity of the Bureau's environnmental assessnment and



finding of no significant inmpact (FONSI) under the National
Envi ronmental Protection Act (NEPA).! NEPA requires federal

agencies to prepare environnmental assessnments for major

proposed actions to determ ne whether they will "significantly
affect[ ] the quality of the human environnment."” |If there
will be a significant inmpact, the agency nust go on to conduct

a full environnental inpact statenment (EIS). 42 U S.C

§ 4332(2)(c); 40 CF.R 8 1501.4. Judicial review of a FONSI
must ensure that an agency has not ignored any "arguably
signi ficant consequences,"” but nust | eave evaluation of the

i npact of such consequences to the agency's judgnment unl ess
that judgnent is shown to be irrational.? Thus, a FONSI may

only be overturned if the decision not to prepare an i npact

1 Aside fromits continuing argunent that the Bureau
shoul d have considered the validity of the Pokagon's gam ng
conpact with the state of M chigan (which was addressed in the
Court's opinion of March 29, 2002), TOMAC has presented no
further argument that the Bureau violated its own regul ations
in the decision to take the land it trust. Defendants are
entitled to summary judgnent on that claim

2 Nei t her NEPA nor regul ations clearly define what
constitutes a "significant" effect, but factors to be
consi dered include the existence of beneficial as well as
adverse effects, the degree of any adverse inpact on
endangered or threatened species, the degree to which effects
are likely to be highly controversial or involve uncertain or
uni que risks, the degree to which the action may establish a
precedent or represents a decision in principle about a future
consi deration, and the degree to which the action threatens a
viol ation of any federal or state environnental requirenents.
40 C.F. R. 8§ 1508.27. Even an action that on bal ance will have
beneficial effects may still cause a significant inpact
requiring a full EI'S. [d.



statenment was arbitrary, capricious, or an abuse of

di scretion. Public Citizen v. Nat'l Hwy. Traffic Safety

Adm n., 848 F.2d 256, 266-67 (D.C. Cir. 1988). The
controlling case law in this Circuit requires consideration of
(1) whether the agency identified the rel evant areas of

envi ronnmental concern; (2) whether it took a "hard | ook" at
the environnmental consequences of its proposed action; (3)
whet her it made a convincing case that the problens studied
woul d have insignificant inpacts; and, if an inpact of
significance was identified, (4) whether the agency

est abli shed convincingly that changes in the project

sufficiently mnimzed it. Sierra Club v. Peterson, 717 F.2d

1409, 1413 (D.C. Cir. 1983).

TOMAC raises argunents concerning all four Sierra

Club el ements plus a nunber of additional issues,? but the

3 The March 29 nenorandum addressed TOVAC s argunent that
it was arbitrary for the Bureau not to consider the
possibility that the Pokagon would not be able to resolve
guestions about the legality of their gam ng conpact with the
State of M chigan. TOMAC has presented no authority for the
proposition that the risk of project failure nust be eval uated
under NEPA.

The Bureau was not required to evaluate the possibility
that the Pokagon m ght soneday attenpt additional devel opnment
on the New Buffalo track. The Band has announced no such
pl ans, and Bl A has concluded that such devel opnent is not
reasonably foreseeabl e because of various conditions and
l[imtations on the property. EA, App. U pt. 1 at 17-18;
Society Hill Towers Omers' Ass'n v. Rendell, 210 F.3d 168 (3d
Cir. 2000); Penn. Protect Our Water & Envt'l Resources, Inc.

v. Appal achi an Regional Comm n, 574 F. Supp. 1203 (M D. Penn.
1982) .




maj or di spute is over whether BIA took a "hard | ook"” at four
particul ar inmpacts and whether it made a convincing case that
t hose inpacts would not be significant.

1. Wetl ands

Wth two intermttent streanms and nore than 50
wet | ands scattered across the 675-acre New Buffalo site,
i npact on wetl ands habitat has been a concern since the
begi nning of the project. In Novenber 2000, the Pokagon
proposed shifting the 50-acre casino conplex to a new | ocation
within the larger site and carefully redrew the road
connecting the facility to public roads to avoid wetl ands
areas. The Band's consultants concluded that only .08 acres
of wetl ands woul d be inpacted under the revised proposal, but
the U S. Arnmy Corps of Engineers identified five additional
one-acre wetland areas "in the areas of the 675-acre parcel
t hat are proposed for devel opment” when it visited the site on
November 29, 2000. EA at 19. Instead of waiting for the
Corps' final report and analysis of those additional wetl ands,
the BIA's January 2001 environnental assessnent skated over
the problem stating that only .08 acres of wetl ands are

expected to be disturbed, id., and noting that the Corps wll

The Pokagon's agreenent with | ocal governnents will not
preclude declaratory or injunctive relief, if needed in the
future to ensure conpliance with health, safety, and
envi ronnent al standards.



have authority to require mtigation nmeasures when and if it
decides a wetland permt is required under the Clean Water
Act. TOMAC argued that the Bureau's wetlands analysis failed
to provide the "hard | ook” and convi nci ng expl anati on of
i nsignificance required under NEPA.

Gover nnent counsel suggested at oral argunent that
t he Bureau did not consider the five additional acres to be
significant because they were not | ocated within the
boundari es of the 50-acre proposed conplex. That explanation
was unsatisfactory. Not only was it post hoc | awer
reasoning, but it was at odds with the text of the
envi ronnental assessnent, which stated that the Corps had
reviewed the wetl ands delineations "in the areas of the 675-
acre parcel that are proposed for devel opnent."

Anot her round of briefing, addressing the wetl ands
i ssue, followed oral argunment. BIA submtted a revised map
show ng where the additional five wetlands areas were,
Suppl enmental Menorandum Ex. 1, and the declaration of Herb
Nel son, stating that the additional wetlands were eval uated by
BIA prior to the FONSI, Supplenental Menorandum Ex. 2. Both
the map revisions and the Nel son declaration were created
after the date of the FONSI but present “information that was
known by the BIA prior to the issuance of the FONSI,” id. T 3.

The informati on, according to Nel son, was conputer data



pi npoi nting the boundaries of the wetlands using GPS

equi pnment, id. 1 5. It was on the basis of this information,
Nel son decl ares, that BI A determ ned that the project would
have “no i npact on wetlands during Phase | and a 0.08 acre

i npact during Phase |1, if Phase Il is developed,” id. | 6.
BI A proffers the revised map and the Nel son decl aration,

extra-record materials, under the authority of Canp v. Pitts,

411 U. S. 138, 143 (1973), and Environnental Defense Fund v.

Costle, 657 F.2d 275, 285 (D.C. Cir. 1981), as “additional
expl anati on of the reasons for the agency decision.” TOVAC
first calls these new materials “post-hoc rationalization,”
Response to Suppl emental Menorandum p.3 — they are not - and
t hen asserts that they do not support BIA's clains in any
event — but they do. BIA s failure to ensure that the site
map attached to its environnmental assessnent was accurate is
an enmbarrassing indicator of the haste with which its decision
was finalized on the |ast day of the Clinton Adm nistration,
but it is not an indicator of arbitrary or capricious action
or of an abuse of discretion.

2. Inpacts on State Threatened Species

TOMAC accuses BI A of making a simlar rush to
j udgnment concerning the casino' s inpact on state-protected

pl ant species, but its argunment on this issue is not



conpel ling.4 The Bureau decided not to wait until late spring
or summer to conduct surveys of certain plants and to obtain a
"no effect” letter fromthe M chigan Departnment of Natura
Resources before issuing the FONSI, but the environnental
assessnent identifies a number of factors supporting the no
significance conclusion. The Pokagon's decision to relocate

t he proposed casino in Novenber 2000 avoi ded two protected

pl ant species' habitats and placed the conplex on | and that
had been in active crop production and thus was relatively
unlikely to have wild species. EA at 23. The Bureau al so had
its consultants (who had conducted an on-site survey) review a
report by TOVAC s experts (who had not), and concluded that
""[g]liven the responses provided by federal and state resource
agencies, the rarity of the species listed in [ TOVAC s
consultants' report], and the |limted amount of proposed

i npacts to the potential habitats not already being entirely
avoi ded, there is little |ikelihood of inpacts to rare species

and/or critical habitats.'" 1d. at 23-24; see also EA App. L,

M

4 The federal governnent's taking of land in trust exenpts
it fromstate regul ation, but the Pokagon prom sed as part of
an agreenent with | ocal governnents to enact triba
| egi slation on health, environment, and construction matters
that is at least as strict as |local and state standards.

Al t hough the final environnmental assessnment is anbiguous as to
whet her a no effect letter fromthe State of Mchigan is
legally required, it assumes that state standards apply if
only via Tribal |aw.



Al t hough the environmental assessnent omts a few
t hreatened species identified by the Bureau's consultants from
the list of inpacted plants, conpare EA at 10, 23, with AR
855, the Bureau did consider available data on the potenti al
i npacts and explain its conclusions. A court may not
secondguess an agency's determ nation that the costs of del ay

out wei gh the benefits of further study, State of Al aska v.

Andrus, 580 F.2d 465, 472-74 (D.C. Cir. 1977), partially

vacated on other grounds, 439 U. S. 922 (1978), and nust accord

particul ar deference to agencies in choosing anong conflicting
experts' reports on matters requiring technical expertise.

Marsh v. Oregon Natural Resources Council, 490 U.S. 360,

(1989).

3. Inpacts on federal endangered species

TOMAC s third argunment concerns a report by the U. S
Fish and Wldlife Service on January 11, 2001, indicating that
it had received new information that the casino site falls
within the maternity range of the endangered Indiana bat. No
bats have actually been docunented there, however, and FWS
concl uded that the casino devel opnment was not |ikely to affect
the Indiana bat adversely "[i]f efforts are made to | eave as
many potential roost trees as possible and mnimze inpacts to
potential Indiana bat habitat." Specifically, FWS indicated

that the bats roost in trees that are at | east nine inches in



di anmeter at breast height with crevices or exfoliating bark.
EA App. D. Based on this information, the environnental
assessnment concludes that the potential inpacts had been
mtigated by the change in casino |ocation within the tract
(which reduced tree clearing from 30 to 7 acres) and by the
Pokagon's comm tnent to preserve roost trees wherever
possi ble. EA at 21-24.

Two cases cited by TOVAC in which district judges
found arbitrary and capricious action in the clearing of
trees are simlar to this one nostly because both invol ved

| ndi ana bat popul ations. Bensman v. U.S. Forest Serv., 984 F.

Supp. 1242 (WD. M. 1997) (prelimnary injunction); House V.

U.S. Forest Serv,, 974 F. Supp. 1022, 1036 (E.D. Ky. 1997).

In this case, BIA did not rely solely on the Fish and Wldlife
Service because it consulted an expert at Eastern M chigan

Uni versity who appears to have provided much nore detail ed

i nformati on about bat roosting habits and roosting trees than
was used in Bensman. Agencies are "surely entitled to seek
and cite [other federal agencies'] expert judgnent regarding

[ specific inpacts],” Public Citizen v. Nat'l Hwy. Traffic

Safety Adm n., 848 F.2d 256, 267 (D.C. Cir. 1988). The record

contains no evidence indicating that the project’s inpact on
the Indiana bat would in fact be significant. The Bureau's

treatnment of this issue was not arbitrary or capricious.



4. Inmpacts fromgrowh and devel opnent

The final and nost difficult issue concerns the
Bureau's analysis of the casino's indirect effects, which NEPA
regul ati ons define as reasonably foreseeable inpacts that are
removed in time or distance fromthe i mmedi ate federal action,
including "growth inducing effects and other effects rel ated
to induced changes in the pattern of |and use, popul ation
density or growth rate, and related effects on air and water
and ot her natural systens, including ecosystens.”" 40 C F.R
§ 1508.8. Several courts have struck down FONSI deci sions
where agencies failed to evaluate the growth-inducing effects
of major federal projects in small communities. See, e.q.

Sierra Club v. Marsh, 769 F.2d 868, 877-82 (1st Cir. 1985)

(cargo port and causeway connecting small island to mainland);

City of Davis v. Coleman, 521 F.2d 661, 675-76 (9th Cir. 1975)

(hi ghway interchange in rural area for purpose of economc

devel opnent); Friends of the Earth, Inc. v. U S. Arny Corps of

Engi neers, 109 F. Supp. 2d 30, 40-41 (D.D.C. 2000) (three

casino barges in rural area). But see Hoosier Env'l Council,

Inc. v. U.S. Arny Corps of Engs., 105 F. Supp. 2d 953, 998

(S.D. Ind. 2000) (concluding that economc growth from rural
casi no project was too speculative to require NEPA anal ysis).
Here, unlike in those other cases, BIA did catal ogue

a nunber of socioecononc effects in the environnment al



assessnment of the Pokagon casino, including (1) the creation
of 5,600 permanent jobs at the casino and in the community;

(2) a projected population increase of 1,200 workers

(approxi mately 800 within New Buffalo City and Townshi p) and a
rel ated demand for additional housing; (3) an unspecified

increase in school enrollnent, mtigated by existing excess

capacity; (4) an estimated $215 mllion in spending at the
casino, $60 mllion in spending at local retail stores,
restaurants, hotels, and vendors, and $300 million in trickle-

down spendi ng through the rest of the local econony; and (5)
the potential for increased commercial devel opnent al ong the
corridor where water and sewer will be extended to the casino
site. EA 29-32, 43-44, App. G But the assessnent provides
little discussion of the inpact of secondary growth on public
servi ces, except for schools and water capacity, or on
endanger ed species, wetlands, air quality, or other natural
resources. Nor does the assessnment clearly explain why the
agency concl uded that such effects would not be significant,
al though it enphasizes repeatedly that indirect and cumul ative
devel opnent "are under the control"” of local nmunicipalities
via | and use planning and other neasures, id. at 36.

Al t hough this is a nmuch closer call than cases in
whi ch agencies simply failed to address growth inducing

effects at all, | have concluded that BIA"'s analysis is



i nadequate in at |east two respects. First, even if the
assessnent adequately catal ogues "growth inducing effects and
other effects related to induced changes in the pattern of

| and use, popul ation density, or growth rate,” it does not
address "related effects on air and water and ot her natural
systens, including ecosystens.” 40 C.F.R § 1508.8; see
also id. § 1508.14 ("' Human Environment' shall be interpreted
conprehensively to include the natural and physi cal

envi ronnent and the rel ationship of people with that
environment. This nmeans that economc or social effects are
not intended by thenselves to require preparation of an

envi ronnental inpact statement. When an environnmental i npact
statenent is prepared and econom c or social and natural or
physi cal environmental effects are interrelated, then the
envi ronnental inpact statenment will discuss all of these

effects on the human environment."); Nat'l Ass'n of Gov't

Enpl oyees v. Runsfeld, 413 F. Supp. 1224, 1229-30 (D.D.C.

1976) ("This is not to say that the effects on soci o-economc
factors play no role in environnental decisionnmaking under the
NEPA procedures. Their role, however, is |limted, and is
significant only in conjunction with primary environnment al
i mpacts.").

For instance, the traffic study focuses only on

trips to the casino site itself by visitors and enpl oyees,

- 12 -



plus a 3 percent general growh factor that is "reasonable for
an ur bani zed area experiencing a devel opnent trend" and an
added factor for traffic fromthe Holiday Inn. The study
notes that the 3 percent m ght account for sone of the
secondary growth stinulated by the casino, but it makes no
attenpt to estimte the specific inpact of at |east 17 percent
(approxi mtely 800 new workers, not including dependents, in
New Buffalo City and Township alone). The air quality
anal ysis apparently was based on the traffic consultants’
estimtes, EA App. N at 4, and the noise consultants al so
appear to have focused only on traffic at the casino site. EA
App. O at 1-2. The assessnent's discussions of groundwater,
prime farm and, fl oodpl ains and stormmvater runoff, wetl ands,
and wildlife and vegetation do not address secondary growth at
al |

The second problemis that the assessnent and FONSI
do not clearly explain the Bureau's conclusion that an
i ncrease of 5,600 new jobs, 800 new enpl oyees and their
fam lies, and related changes in physical devel opnment and
natural resource use will not have a significant effect on a

community of 4,600. Cf. Sierra Club v. Marsh, 769 F.2d 868

(1st Cir. 1985) (full environmental inpact statenment required
for project expected to generate 2,750 new jobs in a town of

| ess than 2,500 people). On job creation, for instances, BIA

- 13 -



states "[t]he addition of 2,000 jobs on-site and 655 indirect
jobs off-site will have a major, but nanageabl e, inpact on
| ocal enploynent. An additional 2,920 jobs can be expected to
be induced fromthe spending of the direct and indirect
enpl oyees, dependi ng on where those individuals reside or
shop.” EA at 43. Even if "manageable" is a synonym for
"insignificant," and even if sinply stating the Bureau's
concl usi on without el aboration is adequate, this passage does
not explain why nmultiplying the nunber of jobs in a small town
does not cross the threshold of significance.

Simlarly, the assessnent projects a demand for 673
housing units within the City of New Buffal o and New Buffal o
Townshi p, but provides no analysis of the inpact of that
demand on an area that now has only 1800 residences, 600 of
t hem seasonal. And while the FONSI states that "[p]rotective
nmeasures have been agreed to by the Pokagon Band to mninize
t he soci oeconom c inpacts to the surrounding community. See
EA Chapter 5 Mtigation Measures,” FONSI at 1, that chapter
only addresses wetl| ands, stornwater drainage, traffic,
environnental contam nation cl eanup, relocation of the
conpl ex, closure of wells and septic tanks on the casino site,
fl oodpl ai n managenent, and | ndi ana bat habitat. There is no
focus on the project's indirect, growh inducing effects in

t he di scussion of any of those itens.



The Bureau need not specul ate about hypot heti cal

projects, Nat. WIildlife Fed'n v. FERC, 912 F.2d 1471, 1478

(D.C. Cir. 1990), or additional devel opnent projects that are

not already in the planning stages, see, e.qg., Society Hil

Towers Omers' Ass'n v. Rendell, 210 F.3d 168 (3d Cir. 2000);

Penn. Protect OQur Water & Envt'l Resources, Inc. V.

Appal achi an Regi onal Commi n, 574 F. Supp. 1203 (M D. Penn.

1982), but the Bureau’s own projections of growth are not

speculation. Cf.,_e.g., N.C. Alliance for Transp. Reform

Inc. v. U S. Dep't of Transp., 151 F. Supp. 2d 661, 695-97

(MD.N.C. 2001); Mullin v. Skinner, 756 F. Supp. 904 (E.D.N.C

1990); Joseph v. Adams, 467 F. Supp. 141 (E.D. Mch. 1978).

Concl usi on

There is a certain common sense appeal to TOMAC s
argument that a 24-hour-a-day casino attracting 12,500
visitors per day to a community of 4,600 residents cannot help
but have a significant inpact on that community. The Court’s
role, however, is not to substitute its own evaluation of the
severity of those effects, or even to rely on comopn sense.
The Court’s task is to ensure that the Bureau has not ignored

any "arguably significant consequences,” Public Citizen v.

Nat'l Hwy. Traffic Safety Admin., 848 F.2d 256, 266-67 (D.C.

Cir. 1988). BIA will therefore be tenporarily enjoined from

taking the land in trust, while the environnmental assessnent



is remanded for such further evaluation and el aborati on of
its reasoning as BIA desires to submt concerning secondary
growth issues. The Court cannot determ ne whether BIA's
deci si onmaki ng process was rational based on the conclusory
statenents in the record about the extensive growth-inducing

effects of the casino. See Friends of the Earth, Inc. v. U.S.

Arny Corps of Engineers, 109 F. Supp. 2d 30, 38 (D.D.C. 2000)

(remandi ng for further analysis of proposed casino projects
where the record included conclusory statenments but no actual

anal ysis of inpacts); see also State of Alaska v. Andrus, 580

F.2d 465 (D.C. Cir.) (each case nust be subject to a
"particul ari zed anal ysi s" considering the nature of the
vi ol ati ons and any countervailing considerations of the public

interest), vacated in part as nmoot, 439 U S. 992 (1978).

Accordingly, it is this day of January 2003,

ORDERED t hat defendants' notion for summary judgment
[#21-2] is denied. And it is

FURTHER ORDERED that this case is remanded to the

Bureau of |Indian Affairs.

JAVES ROBERTSON
United States District Judge
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